
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

                                 Bankruptcy No.: 03-61497

In Re:
 

James Paul and Cathy Jo Hamand, DEBTORS REPLY TO THE TRUSTEE’S

OBJECTION TO DEBTORS IRA 
Debtors.

                               

The trustee has filed an objection to the debtors IRA.

Originally, debtors filed and claimed the federal exemptions.  This

was an inadvertent mistake and the debtor promptly amended their

exemptions to claim Minnesota exemptions.  The trustee now objects

to the Minnesota exemptions because these exemptions are liquid and

the debtor can reach this property should he choose to.  Its is the

debtors understanding that this issue is under appeal to the

Minnesota Supreme Court.  

The law is well settled that the purpose of the bankruptcy law

is to allow the debtor a fresh start and to have a certain minimum

standard of living to support himself, his spouse and his children.

The amount an nature of the exemptions is a legislative judgment.

The legislature is in the elected position to enact the laws and

make a policy determination of what property should be exempt.  The

courts must refrain from acting as a super legislature and impose

its policy decisions upon the debtors.

The Minnesota Legislature has capped the amount of money which

is available under the IRA exemption.  If one can defeat an
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exemption because a debtor obtain the proceeds from the account by

his voluntary choosing, them all exemptions are subject to a

similar analysis.  The legislature has  allowed for exemptions for

farm machinery and implements, but the debtor could become liquid

by selling those items at auction.  Similarly, the proceeds from

the sale of a homestead can be exempted even though it remains in

an account for purchase of a future homestead.  If these accounts

can be attacked then it will not be long before there is a similar

attack on homesteads, because real estate can be sold and the

debtor could reach those proceeds, at some point, should he so

choose.  

It is the legislatures judgment how to balance the interests

of the debtor and creditors. The judgment of how to protect the

debtors and society from the expected burdens of old age is a

legislative judgment.  The right to file bankruptcy is guaranteed

in the Constitution.  The courts should refrain from nibbling  away

at the corners of the code to rectify its perceived imbalance.

With all due respect, the Bankruptcy courts ruling on this subject

against this position is erroneous.

Dated:                                                 
______________________________
Michael R. Ruffenach, I.D. #94298 
Attorney for Debtors
504 Beltrami Ave. NW 
PO Box 262
Bemidji, Minnesota 56619-0262
(218) 751-6116 
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STATE OF MINNESOTA )
: ss.

COUNTY OF BELTRAMI )

Michael R Ruffenach, being first duly sworn, deposes and says

that he has on this date served a copy of the within and foregoing:

Debtors Reply to the trustee’s objection

upon the person(s) or business(es) listed below, by mailing the

same to their office addressed to:

David G. Velde, Trustee      Habbo G. Foikkena
Trustee U. S. Trustee
1118 Broadway 1015 U.S. Courthouse
Alexandria, MN 56308 300 S. 4  St.th

Minneapolis, MN 55415

Dated:__May 17, 2004_________________          
By:_________________________
                                        Michael R. Ruffenach
                         
SUBSCRIBED AND SWORN TO BEFORE ME THIS
      DAY OF                  , 2004.

______________________________________
NOTARY 
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